INTRODUCTION
In his seminal 1937 article, The Nature of the Firm, Ronald Coase analyzed how the costs of using market transactions determined the nature and scope of the firm. 1 In particular, Coase mentioned the costs of negotiating a contract for each exchange, and the cost of discovering market prices, as costs associated with using the market. 2 Coase's explicit recognition of these costs, now generally referred to as "transaction costs," enabled Coase to look inside the "black box" of the firm to explain the existence of firms 3 and other organizations. 4 This analysis enabled Coase to explain why administrative allocation within a firm would be used instead of market transactions. 5 Coase's article, along with F.A. Hayek's contemporaneous articles on the use of knowledge in society, 6 are identified as the founding documents of the New Institutional Economics ("NIE") movement 7 and of the firm and on marketing costs generally will enable one to explain why firms get larger and smaller. We thus have a theory of moving equilibrium. 14 In the context of the PRO c s, both changes in technology and costs of the mechanism used in lieu of market pricing have arguably lowered or eliminated the net benefits of using these organizations. This in turn has resulted in significant pressures by music publishers to change or bypass the traditional PRO c model. From a Coasian perspective, the recent attempts by large music publishers to withdraw their "new media" rights 15 from the PRO c s can be explained by the lower costs of market transactions brought on by digital technology and by the high costs of the pricing mechanism that must be used under the 1941 antitrust consent decrees that govern ASCAP and BMI. 16 The attempt by the large music publishers to withdraw their new media rights from the PRO c s can thus be viewed as a Coasian decision to choose market transactions over the administrative allocation for new media rights through the PRO c s, while keeping the status quo for traditional media rights.
Moreover, the effect of the rate court's recent determinations in the Pandora litigation, 17 that partial withdrawals are not allowed under 1941 antitrust consent decrees, yields a Hobson's choice for the publishers: completely withdraw from the PRO c s, 18 allowing the preferred market solution in the new media market but requiring the same-but not preferredsolution in the traditional media market; or maintain their affiliation with the PRO c s, allowing the preferred status quo in the traditional media market, but preventing the preferred move to a market solution in the new me-dia market. Under these circumstances, the effect of the consent decrees is to perpetuate a static equilibrium from an ancien regime and prevent the implementation of the efficient dynamic Coasian solution in the market for performance rights.
The remainder of this Article is organized as follows. Part I describes the public performance right under U.S. copyright law. Part II discusses the PRO c s' role as transaction-cost-reducing Coasian organizations. Finally, Part III examines the effect of the antitrust consent decrees and technological change on the music publishers' Coasian decision to withdraw from the PRO c s.
I. PERFORMANCE RIGHTS UNDER U.S. COPYRIGHT LAW Under U.S. copyright law, there are two separate copyrightable works that may be protected when a sound recording is performed publicly. 19 The first is the musical composition, which is the song's arrangement of notes and lyrics. 20 The second is the sound recording, which is the recording of the song by a musician/artist. 21 The owner of the copyright to the sound recording can be different than the owner of the musical composition. For example, consider the case of John Coltrane's (the musician) jazz recording of the classic standard "My Favorite Things." 22 The Williamson Music Company holds the performance right to the musical composition, which was composed by Richard Rodgers and Oscar Hammerstein II. 23 The rights to the sound recording would be owned by the artist's estate or by the record company (originally Impulse Records, now part of the Universal Music Group).
24
19 To "perform" a work "means to recite, render, play, dance, or act it, either directly or by means of any device or process or, in the case of a motion picture or other audiovisual work, to show its images in any sequence or to make the sounds accompanying it audible." 17 U.S.C. § 101 (2012). To perform or display a work "publicly" means
(1) to perform or display it at a place open to the public or at any place where a substantial number of persons outside of a normal circle of a family and its social acquaintances is gathered; or (2) to transmit or otherwise communicate a performance or display of the work to a place specified by clause (1) or to the public, by means of any device or process, whether the members of the public capable of receiving the performance or display receive it in the same place or in separate places and at the same time or at different times.
Id.
20 See 17 U.S.C. § 102(a)(2). 21 See id. § 102(a)(7 The right of public performance to the musical composition is one of the enumerated rights given to songwriters and publishers. 25 A license to perform the musical composition "My Favorite Things" can be acquired directly from the Williamson Music Company. 26 Rights to publicly perform the musical composition can also be acquired by obtaining a blanket license from ASCAP to perform all of the musical compositions in its repertoire, which includes the rights to perform the musical composition "My Favorite Things." 27 Prior to 1996, the right of public performance in the United States applied only to musical compositions and did not apply to sound recordings, 28 so no payment for the public performance would be owed to the owner of the sound recording (the record company or artist). The Digital Performance Right in Sound Recordings Act of 1995 ("DPRA") 29 added an exclusive right to public performance for sound recordings by means of a digital audio transmission.
30 Under DPRA's three-tier system, holders of the copyright to the sound recording are still not owed any payments for performances of sound recordings by business establishments or in terrestrial radio broadcasts. 31 However, "new media" services are required to acquire licenses to perform sound recordings.
32
Interactive transmission services such as YouTube, where users can play specific sound recordings, must now negotiate a license agreement with the artist/record company that owns the copyright to the sound recording. 33 Non-interactive transmission services, where users can tailor by genre the songs that are streamed to them, but cannot choose a specific sound recording, are required to pay a statutory license fee. 34 usXM and Internet Radio services such as Pandora Radio, Slacker Radio and iTunes radio. 35 The statutory fee is determined by a schedule set by the Copyright Royalty Board ("CRB"). 36 These payments are in addition to payments made to the composer/publisher for the public performance of the musical composition. 37 The statutory license fees are administered, collected, and distributed by SoundExchange, a sound recording performance rights organization ("PRO r ").
38

II. PROS AND THE REDUCTION OF TRANSACTIONS COSTS
This section examines the pre-DPRA landscape, and the basic operation of the PRO c s in the United States. As Landes & Posner point out, the PRO c s can be "efficient market responses to copyright problems caused by high transaction costs. The number of users (radio and television stations, restaurants, hotels, night clubs, movie producers, and so on) of copyrighted music is so great that individual negotiations with copyright holders to acquire performance rights are infeasible."
39
The PRO c s serve to reduce the transaction costs of licensing performance rights to musical compositions in several ways. These organizations serve as a central clearinghouse for the licensing of performance rights to musical compositions that reduce broadcasters' and commercial establishments' costs of licensing these rights. The PRO c s allow publishers and songwriters to avoid the costs of having to negotiate numerous individual market transactions. Songwriters and publishers need only to affiliate and register their songs with a PRO c , and do not have to engage in individual negotiations with the numerous potential users of their works. 40 The reduction in transaction costs, illustrated in Figure 1 , represents the primary benefit of using the PRO c s over individual market transactions between songwriters and music publishers and those that publicly perform copyrighted works. This part discusses two issues that can impact publishers' voluntary decision to use one of the PRO c s: the mechanism used by the PRO c to replace the price system; and the effect of technology on the costs of using the market system. This Article then examines the music publishers' Coasian choice to withdraw from the PRO c s in light of these two issues.
A. The Mechanism Used to Set Prices
The first issue examined is the relative cost of the mechanism used by the PRO c s to discover price information. In a market, such information is transmitted through market prices. Market prices aggregate and condense dispersed bits of information outside of the knowledge of any individual in a way that allows these individual market participants to act and adjust their actions with an economy of knowledge. Indeed, Hayek viewed the transmission of aggregated information through prices as the central feature of markets.
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In Coase's analysis, the deliberate choice to use administrative allocation and forgo the informational efficiency of markets reveals a calculation that administrative control lowers overall costs and allocates resources more effectively than can the market through comparative prices. 44 The extent to which these conditions hold depends upon the relative cost and efficiency of the mechanism used to replace the market's production and transmission of information though prices. As noted above, Coase contemplated that those directing firms and other organizations would constantly make adjustments on the margin in response to new information about 42 Besen et al., supra note 9, at 404. 43 Hayek, Use of Knowledge, supra note 6, at 526 ("We must look at the price system as . . . a mechanism for communicating information if we want to understand its real function . . . ."). 44 See generally Priest, supra note 6. changing conditions. 45 These adjustments could include altering the size and scope of the firm by replacing formerly internal transactions with market transactions.
In the case of the PRO c s, the mechanism used to determine prices are the procedures set out in the 1941 antitrust consent decrees between the U.S. Department of Justice, and ASCAP and BMI. 46 In particular, the consent decrees required that licenses be made available on non-discriminatory terms. 47 The decrees also provide that if the parties fail to reach a voluntary agreement on a "reasonable" royalty rate, the rate will be set in a rate court proceeding by a federal district court judge from the Southern District of New York. 48 In these proceedings, the rate court judge seeks to set a reasonable royalty rate that reflects the outcome of a hypothetical negotiation, taking into account the fact that the rate court hearings exist as a result of the PRO c position as "monopolists exercising disproportionate power over the market for music rights." 49 The effect of the rate court provisions of the antitrust consent decrees is illustrated in Figure 2 . In particular, the choice to use one of the two PRO c s subject to the antitrust consent decrees results in lowered transaction costs bundled with rate determination carried out in the shadow of the rate court provisions contained in the consent decrees. While a detailed discussion of the details of the operation of the consent decrees in general, and the rate court procedures in particular, 50 are beyond the scope of this Article, 51 it is more than plausible that the rate court proceedings, based on seventy-plus-year-old consent decrees last modified in 2001, differ from the flexible and incremental approach of the entrepreneur contemplated by Coase. 52 Even if the costs of the rate court procedure were, at some point in time, small relative to the savings of transaction costs produced through use of the PRO c s, over time an inflexible rate court procedure may fail to approximate, at a reasonable cost, 53 the process that would be voluntarily adopted by the parties. 54 This in turn could trigger a Coasian adjustment by the publishers to end their affiliation 50 See In re Petition of Pandora Media, Inc., 6 F. Supp. 3d 317, 320 (S.D.N.Y. 2014) (rate court determination of reasonable fees equal to 1.85 percent of revenue for a through-to-the audience blanket license to perform musical compositions in ASCAP repertoire). 51 with the PRO c s and rationally substitute direct market transactions despite the tangible transaction cost savings associated with using the PRO c s.
B. The Effect of Technology
As noted above, an important implication of Coase's analysis is that exogenous changes in the nature of the market and transactions costs can alter the nature of the firm over time. 56 An important source of exogenous change in transaction costs is technology. Technology has profoundly changed the way music is performed by the public, and has altered the transaction and information costs associated with the determination, collection, and distribution of performance right royalties. For example, in the twentieth century, recording artists and record companies made money from sales of traditional media such as records and tapes, and then CDs. In earlier times, composers' and music publishers' incomes were greatly influenced by sheet music sales. 57 Public performances of songs by bands and the performance of sound recordings by radio stations served as complements that increased the demand for sound recordings and sheet music. This in turn led to the use of payola as a common practice, where music publishers paid artists, and record companies paid radio stations, to induce each of them to publicly perform their works.
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The widespread diffusion of high-speed internet access and new digital media distribution models altered the way in which consumers acquired music, which has led to changes in the way music is distributed. 59 In particular, the public performances of sound recordings and musical compositions occurring through interactive and non-interactive digital transmissions have grown rapidly. In contrast to the economics of traditional media distribution that created incentives for payola, these new media performances are 55 The analysis does not specifically address the issue of the efficiency of government versus market-based price determination. As Priest, supra note 6, at 10, points out, Coase suggested that the role of the decision maker could be the filled by a government officer. However, his later work emphasized "the primacy-indeed the dominance-of market decisions versus governmental decisions concerning the allocation of resources." Id. at 2. See also generally Victor P. Goldberg, Regulation and Administered Contracts, 7 BELL J. ECON. 426 (1976) (describing complexity of the comparative institutional analysis between market and administered pricing). 56 See supra text accompanying notes 14-15. 57 substitutes, and not complements, for the purchase of sound recordings.
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Thus, these new media digital distribution models have a negative effect on the sales of sound recordings.
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Technological change and the economics of the new media digital distribution models induced changes to U.S. copyright laws. As noted above, these changes included the creation of digital performance rights for sound recordings, which facilitated the ability of artists and record companies to appropriate the returns to their copyrighted sound recordings using these new media digital distributional models.
62 Also included were provisions for statutory licenses for non-interactive transmission services such as Pandora Radio under 17 U.S.C. § 114, as well as provisions for the determination of rates for these statutory licenses through the CRB. 63 In addition, this change also induced the creation of SoundExchange, a PRO r that administers, monitors, and collects the sound recording performance royalties. 64 The effect of technological change, the changes to copyright law contained in DPRA, and the creation of a PRO r (SoundExchange) are illustrated in Figure 3 . On the copyright holder side, Figure 3 adds the owners of sound recordings, which include recording artists (who are not songwriters) and record companies. On the user side, the figure adds non-interactive internet radio companies such as Pandora Radio and iTunes radio. . 62 See supra text accompanying notes 29-30. 63 See supra text accompanying note 36. The determination of the appropriate Section 114 statutory fee schedule through the CRB shares some similarities with the fee determination provisions of the rate court under the PRO c antitrust consent decrees. However, there are procedural difference in the rate court and CRB proceedings. For example, in contrast to the standard used by the rate courts under the antitrust consent decrees, the CRB is supposed to set Section 114 rates based on a fair market value standard "that most clearly represent the rates and terms that would have been negotiated in the marketplace between a willing buyer and a willing seller." 17 U.S.C. § 114(f)(2)(B) (2012). See also Fakler, supra note 36, at 5. 64 See supra text accompanying note 38. 65 For purposes of clarity and to simplify the figure, transactions involving firms that provide interactive digital transmissions are not illustrated.
Figure 3 -Digital Sound Recording Performance Rights and SoundExchange
The legal landscape for pure songwriters on the copyright holder side, and business establishments and terrestrial radio stations (and other broadcasters exempt from the provisions of the DPRA) on the user side is unchanged. However, singer/songwriters, as well as the large publishing groups that hold copyrights to musical compositions and to sound recordings now receive distributions from the PRO c s and from the PRO r SoundExchange. In addition, on the user side, interactive and noninteractive internet radio services are required to acquire a license to publicly perform the sound recording and the musical composition. Thus, noninteractive internet radio services such as Pandora Radio request licenses from the PRO r (SoundExchange) and from the PRO c s. Note that for this set of users, some of the services provided by the PRO c and PRO r , such as negotiations and monitoring, will overlap. 66 66 Consider, for example, the integrated artist/songwriter or publishers that own both the performance right to the musical composition. The digital transmission of a sound recording will generate a copyright-protected public performance of both the sound recording and musical composition. The monitoring and distribution functions performed by SoundExchange and the PRO c for both interactive and non-interactive internet radio licenses could be, in theory, efficiently consolidated into a single transaction. That is, the integrated copyright holder could license a bundle of performance rights that included both the musical composition and digital sound recording rights. This integration in pricing of the digital sound recording performance right and the musical composition performance right can reduce transaction costs and avoid the problem of successive monopolies. See AUGUSTIN COURNOT, RESEARCH
From the standpoint of the transaction costs savings associated with a music publisher using a PRO c , the savings that result from dealing with non-interactive digital music services and other new media distribution models are likely to be smaller. In particular, the costs of monitoring which sound recordings and musical compositions are performed will be lower for two reasons. The first is that advanced technology associated with new media distribution will make the costs of monitoring which sound recordings and musical compositions have been performed easier to track and compile. 67 The second is that, in contrast to the large number of geographically based terrestrial radio stations and local business establishments, web-based internet and satellite radio companies will be national in scope and limited in number by technology-generated economies of scale. While noninteractive internet radio services such as Pandora do not allow users to induce the public performance of specific sound recordings, they do allow users to personalize channels to songs by and related to an artist or genre. The choice of programming that occurs in terrestrial radio, based on the demographics of the local geographic population, is replaced by algorithms that tailor the listening experience based on information provided by the individual user. Under these conditions, individual market transactions for the handful of internet radio companies will not generate the high costs associated with identification, negotiation, licensing, and monitoring a large number of diverse and geographically dispersed business and terrestrial radio stations. Thus, the Coasian analysis suggests that these changes shift the margin in favor of direct market transactions between publishers and non-interactive internet radio services. 68 
C. The Coasian Decision of Music Publishers to Opt-Out of the PRO c s
The analyses in Section A and B of this part demonstrate how the pricing mechanism used by the PRO c s and the technological changes in the market both serve to reduce the comparative benefit of using the PRO c s over direct market transactions. In May 2011, consistent with the predictions of the Coasian analysis, music publisher and record company EMI, now part of the Universal Music Group, withdrew from ASCAP for new media licensing after the ASCAP Compendium was modified in April 2011 to allow publishers to selectively withdraw from ASCAP the right to license works to new media entities such as Pandora. 69 EMI's withdrawal of new media rights was followed by similar withdrawals by Sony and UMPG, 70 and similar withdrawals of new media rights from BMI. However, as noted above, the magnitude of the increase in transaction costs are limited by technological advance. In addition, the music publishers also gain by avoiding use of the costly price-setting mechanism that would be conducted in the shadow of potential rate court proceedings. The use of partial withdrawals also leaves in place the status quo and the efficiencies of using the PRO c s for individual songwriters, terrestrial radio, and business establishments. As noted above, both rate court judges ruled that withdrawals of new media rights were not allowed under the terms of the antitrust consent decrees covering ASCAP and BMI. 72 As noted in the Introduction, the decrees, if not modified, create a Hobson's choice for the publishers: completely withdraw from the traditional PRO c s, 73 allowing use of the preferred market solution in the digital market but requiring the same but not preferred solution in the non-digital market. Figure 5 shows the transactioncosts-increasing effect of complete withdrawal from ASCAP and BMI. Alternatively, the publishers could choose to maintain their affiliation with the traditional PRO c s, allowing the preferred status quo in the non-digital market, but preventing the preferred move to a market solution in the digital market. 72 See cases cited supra note 71. 73 Faughnder, supra note 18. 
CONCLUSION
The large music publishers' recent decisions to withdraw new media rights to publicly perform musical compositions from the performing rights organizations ASCAP and BMI are consistent with a Coasian marginal decision regarding the types of activities conducted within a firm versus through the market. For new media licensing, the publishers' net benefits of using ASCAP and BMI over direct market transactions have diminished over time due to changes in technology and the constraining effects of the 1941 antitrust decrees that govern ASCAP and BMI.
The music publishers' decision to use direct market transactions for new media rights, despite substantial transaction costs savings associated with use of the performing rights organizations, is consistent with the broader comparative and dynamic analysis of the marginal costs and benefits of using these organizations contemplated by Coase in his 1937 paper. The partial withdrawal allows the imposition of the preferred Coasian solution in the market for new media rights while simultaneously allowing the status quo involving business establishments and terrestrial radio. The rate courts' decisions that the antitrust consent decrees do not allow the publishers to withdraw only their new music rights creates a Hobson's choice that forces the publishers to make an inferior Coasian choice in one of these two settings.
In closing, it should be noted that the evaluation of the effect of the rate courts' interpretation of the consent decrees might be too pessimistic in the long run. The costly short-term consequences of continuing to apply outdated antitrust consent decrees in a rigid manner can encourage the production of legal or technological solutions that will serve to mitigate these
